
T
he damaging health effects 
of second-hand smoke are 
widely recognized by the 
established scientific com-
munity. Second-hand smoke 

has been linked to lung cancer, heart 
disease, diabetes, strokes, emphyse-
ma and other respiratory conditions.1 
Recently, hearing loss in teenage chil-
dren has been linked to second-hand 
smoke.2 Third-hand smoke, a new-
comer to health concerns, results 
from compounds in tobacco residue 
that become embedded in furniture, 
carpets and other exposed surfaces 
and can be inhaled for as long as 
two years after a room where smok-
ing took place on a regular basis is 
vacated.3

As the known risks associated with 
smoking increase, so do the number 
and intensity of smoking-related com-
plaints received by co-op and con-
dominium boards and managers, 
including demands that building-
wide smoking bans be implemented. 

Smokers or owners concerned with 
whether a smoking ban will decrease 
the value of apartments may oppose 
such bans.4

In 2006 and 2010, this column 
addressed the then-evolving health 
and legal concerns regarding second-
hand smoke and whether smoking 
could be prohibited in co-op and con-
dominium buildings, including within 
apartments.5 This column updates 
our prior ones, analyzes recent legis-
lation and case law regarding smok-
ing, provides recommendations for 
boards and managers in dealing with 
second-hand smoke complaints and 
discusses steps that can be taken by 
boards to ban smoking in co-op and 
condominium buildings.

Legislation

The clear trend in New York is to 
restrict spaces where smoking is per-
mitted. New York City’s Smoke Free 

Air Act, enacted in 2002 to prohibit 
smoking in public places and places 
of employment, was amended in 2011 
to ban smoking in public parks and 
places of recreation.6 

New York City’s Mayor Michael 
Bloomberg, who has made restrict-
ing smoking a key element of his 
public health policy, has proposed a 
bill to require residential buildings—
including co-op and condominium 
buildings—to adopt and disclose to 
prospective tenants and apartment 
purchasers a smoking policy stating 
whether smoking is permitted inside 
apartments, on balconies and roof-
tops and in courtyards.7

At the federal level, in June 2012, 
the U.S. Department of Housing and 
Urban Development launched an ini-
tiative to encourage the adoption 
of smoke-free policies in federally 
assisted public housing. Although 
this initiative does not ban smoking, 
it does advise landlords and housing 
authorities to advertise units as non-
smoking, include no-smoking policies 
in leases, and enforce smoke-free rule 
violations as they would any other 
lease infraction.8

Lastly, in October 2012, San Rafa-
el County, a San Francisco suburb, 
banned smoking in new or exist-
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ing multifamily structures and 
condominiums.9 California is the 
only state where local jurisdictions 
(nine to date) have banned smoking 
inside condominiums.10

Case Law

In 2011, in Ewen v. Maccherone,11 
the Appellate Term, First Depart-
ment, addressed whether a condo-
minium apartment owner can be 
sued for negligence and nuisance 
where second-hand smoke alleged-
ly seeped from the owner’s apart-
ment into a neighbor’s apartment. 
Although defects in the building’s 
ventilation system allegedly con-
tributed to the smoke migration, the 
condominium was not sued.

The defendant owner moved to dis-
miss the case, arguing that the con-
dominium was a necessary party and 
that the condominium bylaws did not 
prohibit smoking within apartments. 
The lower court denied the motion 
but the Appellate Term, although 
recognizing the health hazards of 
second-hand smoke, reversed, hold-
ing that plaintiff failed to state a claim 
for nuisance or negligence because 
no statute, or condominium bylaw 
or rule prohibited smoking within 
defendant’s apartment or obligated 
defendant to prevent smoke from 
seeping into other apartments.

Importantly, the court strongly 
implied that if there had been a con-
dominium bylaw, rule or regulation 
expressly banning smoking within 
apartments, the court would have 
enforced it and would not have dis-
missed the case.

In Upper East Lease Associates v. 
Cannon,12 involving a rental build-
ing, a lease addendum expressly 
provided that the tenant acknowl-
edged that second-hand smoke may 

constitute a nuisance and health 
hazard and that tenant would take 
all measures necessary to prevent 
second-hand smoke infiltration into 
the building’s common areas and 
other apartments. A tenant with-
held rent and vacated her apart-
ment prior to the end of her lease 
term, claiming that unremediated 
second-hand smoke from the apart-
ment below breached the warranty 
and constituted a constructive evic-
tion. The landlord sued for unpaid 
rent and the court, relying on Poyck 
v. Bryant,13 found that second-hand 
smoke could breach the warranty of 
habitability and was grounds for a 
constructive eviction, and held that 
unabated second-hand smoke was 
a sufficient nuisance to entitle the 
tenant to a rent abatement.

In Reinhard v. Connaught Tower 
Corporation,14 a co-op apartment 
owner sued the co-op and its board 
for failing to remediate second-
hand smoke that she claimed was 
migrating into her apartment from 
defects within the building’s walls, 
alleging breach of the warranty of 
habitability, constructive eviction 
and negligence. Plaintiff and the co-
op presented conflicting evidence 
from their professional consultants 
regarding whether the smoke odor 
was sufficiently pervasive to breach 
the warranty and constitute an evic-
tion, thereby requiring a trial. Howev-

er, the court was clear in its holding 
that pervasive second-hand smoke 
can constitute a breach of the war-
ranty of habitability and constructive 
eviction. Similarly, the court found 
disputed issues of fact regarding 
plaintiff’s negligence claim. However, 
relying on the Multiple Dwelling Law 
as imposing on landlords a duty to 
maintain the premises in a reason-
ably safe condition,15 the court held 
the co-op could be liable for negli-
gence if it created an unsafe condi-
tion or had actual or constructive 
notice of same.

Although the cases discussed 
above are all lower court deci-
sions, they point to a trend—to hold 
landlords, including co-op boards, 
accountable for remediating perva-
sive second-hand smoke; to sustain 
claims for breach of the warranty of 
habitability and constructive evic-
tion for pervasive second-hand 
smoke; and to encourage adoption 
of co-op and condominium rules 
regarding the migration of second-
hand smoke. 

Smoke Complaints

Given this evolving case law, 
boards and managers should be 
vigilant in addressing second-hand 
smoke. When a board or manager 
receives a complaint, advice should 
be sought from a qualified profes-
sional to determine whether the 
condition is present and pervasive 
and, if so, to develop remediation 
protocols. Boards should seek to 
have the smoker implement the 
recommendations of the board’s 
consultant and, if the smoker does 
not cooperate, boards can pursue 
obtaining access to the smoker’s 
apartment to do the necessary 
work. If the smoke is emanating 
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As of March 2012, at least 14 
apartment buildings in New 
York City, including rentals, co-
ops and condominiums, have 
reportedly banned smoking.
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from or through a building system or 
defective condition, boards should 
also obtain cost estimates to deter-
mine the feasibility of remediation. 
In addition, boards may wish to con-
sider implementation of a smoking 
ban, especially if remediation costs 
would be prohibitive.

Under §717 of the Business Corpo-
ration Law, directors are entitled to 
rely on the opinions and recommen-
dations of professionals with exper-
tise in the area at issue.16 Therefore, 
directors cannot be held liable and 
can satisfy the requirements of the 
business judgment rule if a qualified 
professional is retained and that pro-
fessional’s advice is followed.

Adopting a Smoking Ban

No reported New York case has 
challenged a co-op or condominium’s 
right to adopt a building-wide smok-
ing ban. Indeed, New York courts, as 
suggested in the Reinhard case, have 
strongly intimated that if a building 
were to adopt a smoking ban, includ-
ing within apartments, the ban would 

be upheld. As of March 2012, at least 
14 apartment buildings in New York 
City, including rentals, co-ops and 
condominiums, have reportedly 
banned smoking.17 

If a board is considering a smoking 
ban, obtaining the input of the build-
ing’s apartment owners by way of a 
survey is recommended. If a board 
determines to implement a smoking 
ban, the best way to do so is by an 
amendment to the proprietary lease 
in a co-op and to the bylaws in a con-
dominium, both of which require 
consent from a super majority of 
apartment owners. It may also be 
prudent to delay the ban’s effective 
date for a short period of time to 
afford smokers time to adjust to the 
restriction or sell their apartments.

If a board decides that a less 
comprehensive ban would better 
suit the building’s needs, it could: 
(1) propose that apartment owners 
adopt a total ban, but delay imple-
mentation for an extended period of 
time, to allow owners who smoke an 
extended period within which to sell 
their apartments; (2) propose that 
owners adopt a total smoking ban 
but “grandfather” current owners 
from its requirements; (3) propose 
that owners amend the building’s 
governing documents to expressly 
deem second-hand smoke a nui-
sance, thereby making it easier for 
owners to assert a claim and boards 
to declare a default; and/or (4) reject 
prospective purchasers who disclose 
that they smoke (co-ops only).18

Given the health hazards linked to 
second-hand smoke, prudent boards 
should establish procedures for 
addressing the issue and consider 
proposing, for apartment owner 
input and determination, some form 

of building-wide smoking ban. Boards 
would be well-advised to consult 
with counsel, architects, engineers 
and certified industrial hygienists in 
addressing these issues.
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If a board is considering a smok-
ing ban, obtaining the input of 
the building’s apartment own-
ers by way of a survey is recom-
mended. If a board determines 
to implement a smoking ban, 
the best way to do so is by an 
amendment to the proprietary 
lease in a co-op and to the by-
laws in a condominium, both 
of which require consent from 
a super majority of apartment 
owners.


